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ARGUMENT
I, THE THOMPSONS' BRIEF DOES NOT ADDRESS THE ISSUE RAISED
BY APPELLANT IN ANY MEANINGFUL WAY
A,

Thompsons' First Issue

In their first issue, the Thompsons' assert that the issue raised on appeal by
the City of Logan is a "smoke screen" and then fails to address the issue raised by
the City in any meaningful way throughout the remainder of their brief. Br. of
Appellee at 1. While the Thompsons' brief improperly attempts to relitigate the
factual issues in this case, the issue raised on appeal by City of Logan is more
narrow: Is it proper for a trial court to overturn a decision of a Board of
Adjustment, composed of lay persons, when the trial court finds that their was
sufficient evidence to support the Board's decision but the Board failed to make
findings with legal precision? It is the City's position that, given the appropriate
standard of review, there is not a legal requirement for a land use appeals board to
list each factual finding supporting their ultimate decision if the decision is
supported by substantial evidence in the record. In the alternative, if additional
findings are required by law, then the District Court should remand the case to the
Board of Adjustment instead of vacating their decision.
B.

Thompson's Second Issue
1

The Thompson's second issue does not state an issue. It is a confusing
attempt to state a standard of review while citing non-land use decisions for
support. Br. of Appellee at 2. The standard of review for appeal from a Board of
Adjustment decision was restated recently in this Court's decision in Vial v. Provo
City, 2009 UT App 122 (Utah Ct. App. 2009). In Vial, this court stated:
Since the district court's review of the Board's decision [is]
limited to a review of the Board's record, [see Utah Code Ann. §1727a-801(8)(a)(i)-(ii) (Supp. 2008),] we do not accord any particular
deference to the district court's decision. Instead, we review the
Board's decision as if the appeal had come directly from the agency.
Thus, the standard for our review of the Board's decision is the same
standard established in the Utah Code . .. .Patterson v. Utah County
Bd. ofAdjustment, 893 P.2d 602, 603 (Utah Ct. App. 1995) (footnotes
omitted).
Section 17-27a-801 of the Utah Code provides that any person
"adversely affected by a final [local land use] decision . . . may file a
petition for review of the decision," Utah Code Ann. § 17-27a801(2)(a), but in reviewing the decision, the courts are required to
"determine only whether or not the decision . . . is arbitrary, capricious,
or illegal," id. § 17-27a-801(3)(a)(ii). We assume that the final
decision of the Board is valid—i.e., not arbitrary or capricious—so long
as it is "supported by substantial evidence." Id. § 17-27a-801(3)(c).
See also Patterson, 893 P.2d at 604 ("[T]he Board's decision can only
be considered arbitrary and capricious if not supported by substantial
evidence.") (emphasis in original). '"Substantial evidence' is that
quantum and quality of relevant evidence that is adequate to convince
a reasonable mind to support a conclusion." Patterson, 893 P.2d at 604
n.6 (citation and additional internal quotation marks omitted). "In
determining whether substantial evidence supports the Board's
decision we will consider all the evidence in the record, both favorable
and contrary to the Board's decision." Id. at 604. In light of that
2

evidence, we must determine "whether a reasonable mind could reach
the same conclusion as the Board. It is not our prerogative to weigh the
evidence anew." Id. "On the other hand, whether or not the Boardfs
decision is illegal depends on a proper interpretation and application of
the law. These are matters for our determination, and we accord no
deference to .. . the Board." Id. Likewise, whether a particular use
constitutes a legal nonconforming use is a question of law, reviewed
for correctness.
Vial v. Provo City, 2009 UT App 122, P 8-9 (Utah Ct. App. 2009) cf. Carrier v.
Salt Lake County, 2004 UT 98, P28 (Utah 2004)(affording some level of nonbinding deference to the interpretation advanced by the local agency when
interpreting ordinances).

1.
Decision

Substantial Evidence Supports the Board of Adjustment

The facts in the record clearly establish that the Board of Adjustment did not
act arbitrarily and capriciously and that their decision was supported by substantial
evidence on the record. Clearly reasonable minds could find, and in this case the
District Court actually did conclude, that the Board of Adjustment decision was
supported by substantial evidence. (R. 385). Nevertheless, while concluding that
the District Court would not disturb the Board of Adjustment decision based on the
evidence presented and the discretion given to administrative bodies, the District
Court took issue with the Board of Adjustment findings and required an express
finding that a multi-family use building permit had been issued. (R. 385). It is
appellant's position that the law does not require such an exacting standard of a
3

Board of Adjustment consisting of laypersons. See e.g. Bontrager Auto Serv. v.
Iowa City Bd. of Adjustment, 748 N.W.2d 483, 486 (Iowa 2008); Binkerd v.
Thompson, 2002 ML 1399, 20 (Mont. Dist. Ct. 2002).
2.

The Board of Adjustment Decision was not illegal

The Thompsons' claim that the City has focused on the substantial evidence
supporting the Board's decision and have not addressed whether the decision of the
Board of Adjustment was legal. Br. of Appellee at 19, 26. f'[W]hether or not the
Board's decision is illegal depends on a proper interpretation and application of the
law. These are matters for our determination, and we accord no deference to . .. the
Board." Vial v. Provo City, 2009 UT App 122, P9 (Utah Ct. App. 2009). There is
no dispute that a building permit was issued for the subject property based on the
summary of building permits for October of 1962. (R. 164). It is also not disputed
that the zoning and lot size would have legally accommodated a two family home at
the time the Lucherini home was built. (R. 69, 169). However, because the actual
permit is lost, the Board of Adjustment had to look at all of the evidence to
determine the contents of the lost building permit. With the contents of the building
permit in question, the Board of Adjustment gave the benefit of the ambiguity
created by the lost permit to the property owner, and found that the Lucherini home
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was legally established as a two unit use. There is nothing illegal about the Board
of Adjustment decision in this case because there is no dispute that a building
permit was issued and the Board was simply using the evidence presented to
determine the contents of the permit.
In Salt Lake County v. Kartchner, 552 P.2d 136 (Utah 1976), the Utah
Supreme Court applied equitable principles and found that it was improper to grant
an injunction to a land use authority in a case where no building permit was issued.
See Id.. If a particular use can be allowed under principles of equity in a case
where there is no question that a building permit was not issued, it is should not be
error for a Board of Adjustment to consider all of the evidence, including the failure
of an inspector to halt construction (R. 162), in determining the contents of a
building permit when said permit has been issued but lost.
The Thompsons' brief focuses on the word "intent" contained in the Board of
Adjustment findings. (R. 161); Br. of Appellee at 28-29. The City agrees that
intent, by itself, is not enough to legally establish a non conforming use. See
Rogers v. W. Valley City, 2006 UT App 302, P21 (Utah Ct. App. 2006)(holding that
a Board of Adjustment erred in its interpretation of a specific West Valley City
ordinance when it considered a landowner's intent in determining whether a

5

nonconforming use has been abandoned). In the present case, the fact that the
building permit has been lost creates distinguishable facts. It is evident from the
record that the Board of Adjustment, after considering the evidence, did not find
that the mere "intent" of the original owners satisfied legal establishment, but rather
that the facts and circumstances, including the obvious intent of the property
owners, indicated that the permit must have allowed a two family home or the
construction would have been stopped. The minutes indicate:
Mr. Mortensen reiterated that there are two issues: legal establishment
and continuous occupancy. They have heard about occupancy, so the
question remains so to [sic] whether the proponent met the burden of
proof based on the evidence that was available. Evidence points to two
phases of construction that happened in succession. They did obtain a
building permit and had inspections so the City had every opportunity
to observe what was going on.
Mr. Adams stated that there did not seem to be any question when the
two meters were established and normally a single family home only
had one meter.
Mr. Croshaw stated that whether or not they noticed that it was to be a
home with a basement apartment, it was obvious that the brick was not
cut to add another meter. It looks original to him. Also, since the
building inspector, Mr. Ivan Henry, is not around to say whether they
initially applied for it or not, it's obvious they passed inspection.
Mr. Mortensen stated that their intent should have been evident to an
inspector. The City would have inspected the home before it was
occupied and they should have put a kibosh on it then if there was a
problem.
MOTION: Mr. Adams motioned that the Board approve the
6

application for grandfathering based on the intent that it should have
been a duplex and was legally established and that the Board should
not give weight to the Polk Directory because testimony was provided
that the apartment had been continuously occupied. (R. 161).
It is clear that the Board of Adjustment did not ignore their duty to find
whether the use was legally established. The Board was simply applying the facts
to a situation were the building permit is lost. The Thompson's claim that allowing
a Board to consider all the facts, including the obvious intent of the parties, in
determining the contents of lost permit, would devolve the statutory requirement
"from a clear, bright-line objective standard to a very speculative, subjective,
uncertain mess" is without merit. Br. of Appellee at 28. Looking at other evidence
of intent is not uncommon in other legal settings where there is an ambiguity or lost
document. See e.g. 4-23 Corbin on Contracts (stating that if a writing is lost or
destroyed the contract remains enforceable and contents of the writing can then be
proved by parol testimony and the contract enforced); United States v. Chavez, 175
U.S. 509, 522 (U.S. 1899) (holding that where a deed was lost, absent
circumstances repelling such conclusion, that it is presumed that all that might
lawfully have been done to perfect the legal title was in fact done, and in the form
prescribed by law). The Board of Adjustment properly interpreted and applied the
law in this case.
7

Utah law does not require that lay boards prepare written findings to the level
of legal precision as required by the District Court in this case. Utah Code Ann.
Section 10-9a-801(3)(c) provides that: "The final decision of a land use authority
or an appeal authority is valid if the decision is supported by substantial evidence in
the record and is not arbitrary, capricious, or illegal" (emphasis added). The
record in an appeal from a land use authority includes the Boards of Adjustment
"minutes, findings, orders, and, if available, a true and correct transcript of its
proceedings." Utah Code Ann. § 10-9a-801(7)(a). In Utah, there is not a statutory
requirement that a Board of Adjustment list the factual basis or each finding that
supports their decision. Other Courts have found that when an administrative body
makes a decision that is supported by the record, technical errors in the way
findings are stated should not result in reversal. Bontrager Auto Serv. v. Iowa City
Bd. of Adjustment, 748 N.W.2d 483, 486 (Iowa 2008)(upholding a board's decision
notwithstanding the board's failure to make a statutorily required finding); Binkerd
v. Thompson, 2002 ML 1399, 20 (Mont. Dist. Ct. 2002)(upholding a board's
decision notwithstanding the board's failure to make findings of fact); but cf.
Juroszekv. City of Sheridan Bd. of Adjustment, 948 P.2d 1370 (Wyo. 1997)
(reversing a Board of Adjustment decision for failing to make statutorily required
findings). The way that Board of Adjustment stated the findings does not render the
8

decision illegal when taken in context of a lost building permit and the evidence
establishing a two unit use from the inception of the Lucherini home in this case.
C.

Thompsons' third issue

The Thompsons' third issue suggests that this case is important because
"they have been required to pursue a remedy for an issue of the societal
importance." Br. of Appellee at 28. Obviously, this is also an important case for
the property owner who followed the proper procedure in appealing a land use
decision, prevails, only to have the decision of the Board of Adjustment vacated by
the District court without an opportunity to correct any findings. This result is not
consistent with the provisions of the Municipal Land Use, Development, and
Management Act that require fundamental fairness in zoning decisions and is in
derogation of the Lucherini's common law right to use property so as to realize its
highest utility. Utah Code Ann. § 10-9a-102(1). This Court should reverse the
District Court and uphold the findings of the City of Logan, Board of Adjustment.
II. REMAND IS THE APPROPRIATE REMEDY IF THERE WAS ERROR
IN THE FINDINGS BY THE BOARD OF ADJUSTMENT
The Thompsons' brief claims that the City's issue was not preserved. Br. of
Appellee at 28. This argument is without merit because the requirement that a
Board of Adjustment state each finding with specificity could not be apparent until
9

the District Judge issued the memorandum decision requiring additional specific
findings. The legal sufficiency of the findings of the Board of Adjustment was
preserved in the Defendants' Motion for Summary Judgment. If the findings of an
administrative agency are not sufficient, the "appropriate procedural step is to
remand to the Board . . . " to make any findings required by law. See Arrow Legal
Solutions Group, P.C. v. Dep't of Workforce Servs., 2007 UT App 9, PI 5 (Utah Ct.
App. 2007). If additional findings are required the appropriate remedy is to remand
to the Board of Adjustment.
The Thompsons' claim that the City has failed to marshal the evidence. Br.
of Appellee at 28. An appellant must marshal the evidence when challenging a trial
courts finding of fact. SeeNaisbitt v. Fink, 1999 UT App 129 (Utah Ct. App. 1999).
The City is not challenging a factual finding of the District Court in this case and
has therefore complied with the marshalling requirement. In fact, the City is in
agreement with the District Court's finding that there was substantial evidence to
support the Board of Adjustment's decision. The City takes issue with the legal
requirement imposed by the District Court that the Board of Adjustment make
findings with legal precision. If the Board of Adjustment is required to make
additional findings, the appropriate procedure is to remand. Arrow Legal Solutions
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Group, P.C. v. Dep't of Workforce Servs., 2007 UT App 9, P15 (Utah Ct. App.
2007).
CONCLUSION
In conclusion, this Court should reverse the Order and Judgment of the
District Court Dated September 24, 2009, based on the Memorandum Decision of
the First District Court, and uphold the findings of the City of Logan Board of
Adjustment. In the alternative, this Court should remand the case to the First
District Court with instructions to remand the case to the City of Logan Board of
Adjustment for any findings required by law.
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